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Introduction

While there are many different routes through whialgrant workers can seek, locate and take
up employment in another stytene of the most popular and yet most problemiatithe
utilisation of recruitment agencies. The internadibregulation of recruitment agencies by the
International Labour Organisatibrhas had a major influence on the national reqnatf
matters relating to the recruitment of migrant vavsk The international regulation of fee-
charging recruitment agencies was and still is dbagmn a firm conviction that the business of
recruitment agencies is “subject to grave abuse#lving frauds and impositions upon a
peculiarly helpless class; among which the exactbrexorbitant fees [is] perhaps the least
offensive”? This has also been reflected at a national level.

Firstly, this paper will examine the recruitmentagy sector, as one of the most popular forms

of recruitment for migrant workers in Ireland are tmethod of recruitment that presents the

greatest potential for exploitation. The papet wiéntify the three forms of recruitment agency

! The most common four methods of recruitment itaitd are government sponsored migration, recruitmen
through a recruitment agency, direct recruitmenth®eyemployer and chain migration. See Zegers de(Bd.),
Documenting Discrimination Against Migrant Workénshe Labour Market: A Comparative Study of Four
European Countrie81-32 (2000).

2 Hereinafter referred to as the “ILO”.

3 Ribnik v. McBride277 U.S. 350 (1928) pér Mr. Justice Stoned{ssenting), 361. This case concerned the
constitutionality of a Statute, which regulated fees, which could be charged by an employment@gdhwas
held that under the due process clause of thedentlh amendment a State could not fix the fees;twdih agency
may charge for its services. This decision was, év@n, overturned in the case ©fsen v. Nebrask8 U.S. Law
Weekly 4291 (1941). As Mr. Justice Brandeis commeérihere are many evils associated with privateuitacent
agencies which include:

“1. Charging a fee and failing to make any effortimal work for the applicant.

2. Sending applicants where no work exists.

3. Sending applicants to distant points where ndckveo where unsatisfactory work exists, but whetiheaeapplicant
will not return on account of the expense involved.

4. Collusion between the agent and the employeerelly the applicant is given a few days work anehth
discharged to make way for a new workman, the agietdtemployer dividing the fee.

5. Charging exorbitant fees, or giving jobs to sagiplicants as contribute extra fees, presents, etc

6. Inducing workers, particularly girls, who havedn placed, to leave, pay another fee and get &eb@b”.”
Adams v. Tanne244 U.S. 590 (1917pér Mr. Justice Brandeis), 601 quoting a 1912 U.S eRurof Labor Report
entitledUnited States Bureau of Labor Bulletin No. 1886.



currently operating in Ireland and will briefly idigfy the imbalance of power and the lack of
transparency in the recruitment process as ceatrthle issue of migrant worker exploitation in

Ireland.

Secondly, the paper will examine the current retgaiaof recruitment agencies in Ireland and
the attempts that have been made to balance thresté of the migrant worker, the recruitment
agency and the employer/user-enterprise. Howelierglobalised nature of migration and the
increased mobility of corporate enterprises me&as the current national regulations are no
longer effective in protecting migrant workers ahgrithe recruitment process. Migrant workers
are increasingly utilising recruitment agenciesemding states or recruitment agencies operating
over the Internet. The greatest issue with regutain such circumstances is finding an
appropriate way to regulate all recruitment agensending migrant workers to Ireland, even if

such agencies are not physically located in theeSta

The paper continues with an analysis of how stases extend the regulation of recruitment
agencies beyond the borders of the state to incladeiitment agencies supplying migrant
workers to the state. Three potential models falidg with this issue of globalisation and

regulation are identified: the extended jurisdictimodel, the domestic agency responsibility
model and the user-enterprise responsibility modiele paper concludes that the extended
jurisdiction model could be successfully adoptedr@iand and outlines measures that could be
taken to introduce legislation on the issue takimg account Ireland’s responsibilities to protect

the free movement of services under the TFEU. Thdehadvocated in this paper attempts to



strike a fair balance between the freedom of cafpams to move and make a profit and the right

of migrant workers to be protected against explioite

1. A Case Study of Recruitment Agencies in Ireland

1.1. The Use of Recruitment Agencies in Ireland

The use of third-party intermediaries, known asuigment agencies, has always been one of the
most popular choices for all parties in the recneitt processand the continued use of
recruitment agencies directly by both EU and tliodintry nationals means that this form of
recruitment maintains its attractiveness to mignaatkers. Workers, states and employers all
enjoy the benefits of the range of services sudpbg recruitment agencies including the
reduction of cost, inconvenience and burdensome irastnative practices involved in
recruitment for employment. While there are noistias which reveal the number of recruitment
agencies currently licensed to operate in Irelathd National Recruitment Federation, a
voluntary regulatory body for recruitment agenciesIreland, reports that there are 151

recruitment agencies registered as members imtiéla

* A Report in 2004 (at the height of migrant workecruitment to Ireland) suggested that recruitnagyeincies were
one of the most popular choices for the recruitneéfitoth EEA and non-EEA nationals. See Diversityork
Network, Chambers of Commerce of Ireland, Institftdechnology, Blanchardstown and the National
Consultative Committee on Racism and Interculteama)Managing Diversity in the Workplace Handbook:
Focusing on the Employment of Migrant Work@&®a04) 7.

® National Recruitment Federation — Members avaglaihttp://www.nrf.ie/agencies.asp?c=Dubliast visited
Nov. 21, 2010).




There is also a strong link between recruitmenheigs and other forms of recruitment such as
direct recruitment, chain migration and even goweent sponsored migration. Migrant workers
recruited directly by employers may have utilise@eruitment agency over the internet, such as
FAS, or other information providing agencies to rseupotential employers. Indeed, even
migrant workers who come to Ireland on foot of chaiigration will often use the bulletin
boards and chat rooms operated by recruitment &gete source work prior to, or after, arrival
in the State. In the case of government sponsoiigthation, state employers are encouraged to
source potential migrant workers through recruitimagencies in Ireland. Therefore, while it
may appear that recruitment agencies directly atdcéor a small part of the recruitment of
migrant workers in Ireland, there is a large petage of migrant workers who utilise

recruitment agencies more informally or indirectlyseeking employment in Ireland.

1.2. The Potential for Exploitation inherent in Recruitment Agencies

Recruitment agencies are the most regulated fomaap@iitment in Ireland due almost
exclusively to their reputation for recruitment practices and the potential for exploitation that
may arise as a result. This section identifiegrdisissues in the Irish recruitment agency

landscape that migrant workers have encounterddafing with recruitment agencies.

One of the most important aspects of any recruitrpeocess is that the process itself does not
burden any of the parties to the relationship tohsan extent that it leaves one party in a
vulnerable position vis-a-vis the other party. Agiice often used in the recruitment of migrant

workers and which can burden migrant workers carsaioly is the practice of fee-charging.



Where a migrant worker is charged excessive feesgithe recruitment process, the potential
for exploitation is very high due to the fact thiaé migrant worker will be working merely to
pay back the fees and not for their own benefitisTiasue has been raised by numerous
international conventions dealing specifically witbcruitment agenciésHowever, a more
general analysis of the phenomenon of fee-chargingther recruitment models has not been
widely addressed since 1949 and the introductiorthef ILO’s Migration for Employment

Recommendation (Revisef).

Secondly, there are administrative burdens facimgrant workers where recruitment agency
personnel are not adequately qualified to providgramt workers with information about the
recruitment process and the job for which the nmgnaorker has applied. This can lead to
problems for migrant workers where the informatismisleading, inadequate or in many cases
false. This misinformation increases the vulnergbdf migrant workers during the recruitment

process and exposes them to potential exploitation.

Thirdly, in order to ensure that migrant workers ¢gake full advantage of their rights and
opportunities in employment and occupatfba’migrant worker should always be informed of

all the relevant information in relation to theimployment during the recruitment process.

®ILO Convention No. 181, Article 7; ILO Conventidéo. 96, Article 6 Cf: O’ Donnell and Mitchell Employment
Agencies: The Regulation of Public and Private Emplent Agencies in Australia: A Historical Approd&$
Comparative Labour Law and Policy Journal 7, 8 (300

" This Recommendation (No. 86) states that the adtrtive costs of recruitment, introduction andgahg shall
not be bourse by the migrants. See Model Agreemeiitemporary and Permanent Migration for Employment
including Migration of Refugees and Displaced Pessat Article 6(4) (ILO).

8 ILO Recommendation No. 151 Migrant Worker Recomdaion 1975 at Article 7 (ILO). See also the
Department of Health (UK ode of Practice for the International RecruitmefHealthcare Professional004),
11 which states that the migrant worker should ivecéenformation on the job description, person sfieation,
grading structure and salary. See the lrish Departnof Health and ChildrenThe Nursing and Midwifery
Resource: Guidance for Best Practice on the Rewriitt of Overseas Nurses and Midwiy2801), 22 which also
refers to the importance of giving the migrant weork job description.



Relevant information includes information relatit@ the remunerated activity in which they
may engageand the location of their employment and the atithh¢o which they must address
themselves for any modifications in their conditonf employment® This latter point is
especially important in the case of workers emploge contractors or subcontractors or by
recruitment agencies as leased workers. Such worien have difficulty enforcing their
employment rights, as they cannot identify thegaleemployer. Other information in relation to
the employment is also relevant particularly asramgworkers in Ireland are often faced by the
possibility of contract substitution, which meahatttheir terms and conditions of employment
are substantially different to those that they adrerior to migration. Therefore, when one
considers the potential for exploitation, which naeur when incomplete information is made
available to migrant workers, the provision of aete and honest information is essential to a

safe and effective recruitment process.

Finally, migrant workers also experience remedialrdens in seeking reparation from
recruitment agencies for malpractices, misleadinmadequate information and the exploitation
suffered as a result. Migrant workers have no $ipetijht to reparation at presehitAs a result,

the potential deterrent effect of a right to reparais eliminated.

° United Nations Convention on the Rights of Migrsiviorkers and Members of their Families (hereinafééerred
to as the “UNCMW?"), Article 17. See also the Depaght of Health and Children (Irelansijpran. 8, 23 which
insists that the migrant worker be informed asplaee of employment, whether that place be an dsgtan, a
hospital or a health authority. The Recruitmert Employment ConfederatioREC Code of Professional Practice
(2007) Principle 7 also refer to the importancewgbplying the migrant worker with full details ah& work,
conditions of employment, nature of the work taiha@ertaken, rates of pay, method and frequencawignt, and
pay arrangements in accordance with requirementsuiofent legislation.

10°See UNCMW at Article 17. The importance of knowthg role of the recruitment agency and the employe
the recruitment process was thought essential dfptpartment of Health and Children (Irelasdpran. 8, 23.
Reference to this is also made in the REC Guidebopran. 9 at Principle No. 7 which details the impodarof
the respect for thecertainty of engagement

1t should be noted that similar difficulties arise national workers.



2. Types of Recruitment Agencies in Ireland

Recruitment agencies generally provide three differtypes of services, with the agency
offering either one or all of these services. Delnem on the type of services, which they
provide, recruitment agencies are subject to ceffi@ms of regulation at both a national and
international level. This section will outline tlergoarticular forms of recruitment agencies and

the services that they provide in Ireland.

2.1. Matching Agencies
Matching agencies provide migrant workers with éo#f of and applications for employment,

without the private employment agency becomingréypa the employment relationships which
may arise therefrom'? This is perhaps the most typical form of recruititnagency, providing
potential migrant workers and employers with a medihrough which they can both seek and
advertise employment. Strict regulation of suchnages exists at both international and national
levels due to the potential for exploitation, whiamy arise where such agencies do not
accurately reveal the actual nature of the workeaibed or the terms and conditions of
employment offered. At an international level, th® has regulated such agencies since 1933
and continues to encourage strict regulation tddavlost states that have ratified the ILO

Conventions on fee-charging employment agenciekregulate this type of agency to some

12 private Employment Agencies Convention, ILO Nol 18rticle 1(1)(a) which states thaot the purpose of this
Convention the term private employment agency meagsnatural or legal person, independent of théligu
authorities, which provides one or more of thedwiing labour market services:..(a) services for chaig offers of
and applications for employment, without the préva&mployment agency becoming a party to the emplatym
relationships which may arise therefram

13 See Fee-Charging Employment Agencies Conventi®@B831ILO No. 34, Article 1(1)(a); Fee-Charging
Employment Agencies Convention (Revised), 1949 INO. 96, Article 1(1)(a) and the most recent Private
Employment Agencies Convention, 1997 ILO No. 18dttjcte 1(1)(a).



extent** In Ireland, this is achieved by the introductidrtte Employment Agency Act (Ireland)
in 1971, although the age of the statute in itsetigests that amendments are now due to keep

such agencies operating within the standards predrattan international lev&l.

2.2. Leasing Agencies
The second type of recruitment agency operatingrefand can be referred to as a leasing

agency, because of the type of service it providibs type of agency actually employs workers
“with a view to making them available to a thirdriya who may be a natural or a legal
person...which assigns their tasks and supervisessxteeution of these task&.A triangular
relationship develops between the three partigba@greement: the worker, the agency and the
user-enterprise. In effect, what actually occursthat the agency becomes the “surrogate
employer” of the migrant workéf. This has caused much controversy in common law
jurisdictions where the dual concepts of the tradal employment relationship, which generally
operates on the basis of privity of contract betwi® employer and the employee, and the free
market concept of voluntarism have hampered judieitempts to come to a definitive
conclusion on the identity of the employer in thesdationships and thus the person who can be

held responsible for ensuring compliance with emplent statutes governing the employment

4 Ireland ratified ILO Convention No. 96 in 1972 thas yet to ratify the new ILO Convention No. 18he UK
has never ratified any of the Conventions on pevainployment agencies. Despite the lack of ratiboaof the
Conventions, both of these states have maintaioet segulation of private recruitment agencieshi UK, this
type of recruitment agency is regulated by the Exwymlent Agency Act 1973 (UK), section 13(2). It issdribed as
the businessdf providing services...for the purpose of findingspes employment with employers or of supplying
employers with persons for employment by th&ee Deakin & MorrisL.abour Law(2" ed., 1998)179 n. 6.

15 Matching agencies are defined in section 2(ahefEmployment Agency Act 1971 (Ireland) as the ess of
“seeking...on behalf of others, persons who will giveccept employméht

18 |LO Convention No. 181, Article 1(1)(b).

7 As described by LobelSymposium: The Role of Contract in the Modern Egmpémt Relationship: The
Slipperiness of Stability: Contracting for Flexibdéed Triangular Employment Relationships in the Nes@nomy
10 Texas Wesleyan Law Review 109, 114 (1987).



rights of migrant worker§® Given the potential for exploitation that may depebetween the
parties due to this anomaly in the law, this typeezruitment agency has been the subject of

strict regulation at both internationaand domestic level$

2.3. Information Agencies
Finally, some recruitment agencies seek only twideservices to the migrant worker, such as

information provision. They do not become invohiadany matching or leasing procésue

to the fact that these agencies are not directwplwed in any placing process for migrant
workers, international and national regulation otls agencies was initially scarce. In 1997,
however, the ILO introduced a new Convention ond&d Employment Agencies, which sought
to impose certain regulations even on those agernhbet were not involved in any placement

services? In a similar manner, such agencies were also dedlfrom domestic regulatidn.

18 | obel supran. 17, 109. Lobel exemplifies, in her article, tioée of recruitment agencies and leased workers in
sourcing employment for contingent workers in tla¢ional work force. However, similar principles @lapply to
migrant workers who become leased workers.

19 See ILO Convention No. 34, Article 1(1)(a); Coniien No. 96 Article 1(1)(a); Convention No. 181 i&te
1(1)(b).

20 Both Ireland and the UK regulate this type of amyerin Ireland, the Employment Agency Act 1971 ldred)
section 2 (a) regulates agencies that are in tlseéss of tbtaining and supplying for reward persons who will
accept employment from or render services to, gth&imilarly, in the UK, the regulation of what ak@mow as
“employment busines$es carried out under the Employment Agency Ac739UK), section 13(3). The Irish
Government is hoping to redefine this type of ageas an Employment businesas is the case in the UK. See
Department of Enterprise, Trade and EmploymBetiew of the Employment Agency Act, 19hite Paper, June
2005, 4-5. See Deakin & Morrisabour Law(2™ ed., 1998) 179 n. 6.

ZThese types of agencies are defined in ILO Conearitio. 181, Article 1(1)(c).

2 There is no mention of this type of agency in&ith.O Convention No. 34 or No. 96.

% n Ireland, no provision is made in the Employmagency Act 1971 (Ireland) for the regulation otbu

agencies. The UK does include provision for theutatipn of information-providing services in thégislation.

See the Employment Agency Act 1973 (UK), sectio(218UK).



States now intending to ratify the most recent ICOnvention on recruitment agendésvill

have to ensure national legislation regulates seictuitment agencies al$d.

3. The Effect of Globalisation on the Regulation of Recruitment

Agencies

3.1. The Regulation of Recruitment Agencies in Ireland

Ireland attempted to curb the exploitative practioérecruitment agencies operating within the
jurisdiction of the State with the introductiontb® Employment Agency Act (Ireland) in 1971.
The Act requires that persons carrying on the lassirof recruitment agencies operating within
the State must obtain a licerfdeSuch licenses are only granted where the agencghuaw that
they have satisfied certain prescribed conditionat tare laid down by the Minister for

Enterprise, Trade and Innovation. At present, thesalitions specify that the premises upon

241LO Convention No 181 of 1997 on Private Recruitin@gencies.

% |n order for Ireland to ratify the most recent Il@nvention No. 181 it will need to revise its aéfon of

recruitment agencies so as to include this typaegehcy within its parameters. The Department oéfpmise, Trade
and Employment’s White Paper on the reform of thgByment Agency Act 1971 (Ireland) proposed tdude a
new definition of Wwork-finding servicésin any new legislation (4-5). However, the Emplognt Agency
Regulation Bill 2009 does not include this typerefruitment agency in the definition of employmegency for
the purposes of the Act.

% During the passing of the Employment Agency Biteland) through the Dail Eireann, the
Minister for Labour, Mr. J. Brennan noted that tipgovisions of this Bill then are such as to
ensure | would hope that ultimately we will havenedout genuine agents doing a good job so
that people who seek advice or use these ageraridbd purpose of seeking employment will
know that they are being dealt with properly andhttthey are dealing with legitimate
organisationd. Dail Eireann, Volume 256, 17 November, 1971, BEmgment Agency Bill, 1971,

[Seanad] Second Stage at column 2174.
#" Employment Agency Act, 1971, section 2.

10



which the agency is operating must conform to a@agerstandard of accommodatiththe
applicant for a licence must comply with a standafrguitability and fitness and the applicant
must not have been convicted of an offence underAbt in the preceding five yeafs.
Revocation of the licence by the Minister for Eptese, Trade and Innovation is permitted
where the holder has given false information irapplication for a licence or where the holder

has been convicted of an offence under the*Act.

The adoption of a licensing system for the regafatf recruitment agencies by Ireland and the
UK was preceded by International Labour Conventimmshis subject. In fact, the enactment of
the 1971 Employment Agency Act (Ireland) coincidetth Ireland’s signing of the ILO

Convention No. 96 on Fee—Charging Employment Agesiéi

A report of the ILO in 2007 advocated the approacinrently utilised by Ireland for the

regulation of recruitment agencies. The report ligiited the importance of proper enforcement,
objectivity, transparency and providing assistamaerecruitment agencies to deliver their
services appropriately and adequafélyThus it would appear that the present structure in

Ireland, from an international standpoint, adedyategulates Irish recruitment agencies in

% Section 3 (3) (a). Under section 3(4) the MinigterEnterprise, Trade and Employment may presdripe
Regulation an appropriate standard of accommodadfibese are laid out in the Employment Agency Retirs,
1972 (Ireland).

% Section 3(3) (b). These prescribed standardslsodaid out in the Employment Agency Regulatiak@72
(Ireland). Regulation 8 provides that the applicsdll be the owner or the tenant of the premiseghich he
carries on business, shall not be an undischargekibpt, shall not in the preceding five years Hasen convicted
of an offence under the Act and have never beehdtder of a licence under the Act which was revbaewas
refused a licence on grounds other than suitalfityhe premises. Under the Employment Agency Ragris
1978, Regulation 3 (Ireland) the applicant musb &s, in the opinion of the Minister for Enterpri3eade and
Employment, & person of good character and regute

30 section 3(3) (c).

31 Section 4 Employment Agency Act 1971 (Ireland).

32 reland ratified this Convention in 1972. It chdseatify Part Il of the Convention, which allodi¢he State to
continue the operation of private recruitment agenas long as they were stringently regulated.

#L0, Guide to Private Employment Agencies: Regulatioonitoring and Enforcemer{2007) 5.

11



accordance with the principles and practices asisaged at an international lev&l.If
recruitment agencies are subject to licence antification, then it is considered that this will
prevent the exploitation of workers during the téttnent process. However, this has not been
the experience of many migrant workers in Irelafide question must then be asked as to why
migrant workers are subjected to exploitation kyrugment agencies in Ireland when sufficient

regulation appears to exist?

3.2. The Problem with the Current Regulatory System

One of the biggest criticisms that can be madéefltish recruitment landscape is the fact that

the current regulations do not meet the needsetdrid’s diverse migrant population.

In Ireland, the regulation of recruitment agendigees the form of a licensing procedure, the
criteria for the grant of which are outmoded arapjpropriate. The regulations, laws and systems
that are currently in place were introduced at raetiwhen immigration, as opposed to
emigration, was not contemplated by the legislatiBefore a licence will be granted, the
recruitment agency must prove that they are opwydtiom premises within the State, which
conforms to certain prescribed regulations. Whee considers that migrant workers are
frequent users of recruitment agencies in Irelandl that most recruitment for employment of
migrant workers occurs outside the State, it i@rckhat the present system is unreasonable,
inappropriate and not designed to meet the needseofmigrant population. Migrant workers

often utilise more intangible mediums, such as ititernet, to source work through cyber

3 This is a similar system to that which operateSgin. Private recruitment agencies must obtainogisation
and register in a public register. See Rdymployment Agencies: Temporary work and employagstcies in
Spain23 Comparative Labor Law and Policy Journal 128 (2001).

12



recruitment agencies, the owners and operatorshafhwmay remain completely anonymous or
act through recruitment agencies in their senditates Therefore, the major omission from the
Irish regulatory regime is the fact that it onlypéips to recruitment agencies that are registered

in Ireland and have premises in the State.

This allows corporations to move freely to othextest to establish themselves, subject to fewer
regulations and to provide services to migrant wmkcoming to Ireland. States presume,
somewhat incorrectl§’ that as foreign agencies are operating outsidie jlwsdiction, such
agencies cannot be regulaf8dThe full and complete regulation of recruitmenemrgjes is
therefore hampered in Ireland because of the &aifithe State to regulate recruitment agencies
operating overseas who are sending workers tonkleM/ithout this form of regulation, there is
a large quantity of migrant workers, both EU anddtkeountry nationals, who are being recruited
to Ireland through unregulated recruitment agenth@s can exploit migrant workers without

consequence.

4. Regulating for the Global Nature of Recruitment

A reformed recruitment model must ensure that & ¢@ntrol over recruitment agencies recruiting agmworkers
to Ireland regardless of their place of businegss Bection provides a detailed overview of hovs tiight be
achieved most effectively without imposing undueficial or other burdens on employers or recruitragencies.

In recent years, there have been many attempthdireachtas to improve the situation of recruittresgency

% See section #fra.

% See the statement of Mr. J. Brennan, Ministet_dsour during the discussion in the Seanad on évei®l Stage
of the Employment Agency Bill, 1971 Dail EireanmplMme 256, 17 November, 1971 at column 21Bhere are
obvious difficulties about dealing with this profsién legislation, because many of the actual aboaestake place
outside the jurisdictiof

13



workers in Ireland. Each of these has been markéiffigrent in their approach and it is interestihgt none of
them has ever reached the statute book. The regulaiodels presented here have been gleaned fatessvhere
such solutions have been effective in reducinguigoent malpractices without significantly impagimon the

labour market.

4.1. Jurisdiction over Recruitment Agencies

It is possible to stretch the concept of regulatimnbeyond the boundaries of the territory of @est There are

multiple ways in which this can be achieved and #@ction examines each of these in turn.

4.1.1. The User-Enterprise Responsibility Model

This model effectively provides that an employeseuenterprise) recruiting migrant workers for emyphent in
Ireland through a recruitment agency should proviue Department of Enterprise, Trade and Innovatidgth

information of the recruitment agency used, inahgdihe location and registration details of thagraxy.

This model was considered and examined by the Gighernment in 2004. The Department of Enterpiisade
and Innovation announced its intention to revigedarrent arrangements governing recruitment agenaider the
Employment Agency Act 1971 (Ireland) so as to ideluegulation of those agencies operating outsideState.
The solution arrived at by the reform proposalolagd the placement of considerable responsikilitie the user-
enterprise, to inform the Department of Enterprifegde and Innovation, or the equivalent authonthen a
foreign recruitment agency was used and to prothiden with documentary evidence of the method ofuiement

used, the name of the recruitment agency, itsilmeatontact details and its licence or registratiomber’’

3" Department of Enterprise, Trade and EmploymBetiew of the Employment Agency Act 1®¥&cussion

Paper, May 2004, 31-32. This has already been addptthe voluntary code of practice of the Deparitof

Health and Children entitle@uidance for Best Practice on the Recruitment cfr€sas Nurses and Midwivelee
Nursing Code of Practice, The Nursing and MidwifBgsourceGuidance for Best Practice on the Recruitment of
Overseas Nurses and Midwiyg2001).

14



The Government appeared to be committed to thakplitysof monitoring the activities of overseaseaies which
supply the Irish labour market with migrant workeFéie only similar provision, which exists in Iraly relates to
the application for an employment perifiwhere the employer or employee must indicatenémae, address and
licence number (where appropriate) of any recruitmegency usetf. A declaration must also be signed to the
effect that the recruitment agency will not keey personal document belonging to the holder of mpleyment

permit®°

The difficulties with this model arise in relatiom the application, operation and monitoring offsacsystem. The
scope of the model would have to be clearly defiaed would have to include both EEA and non-EEAamets
who apply through recruitment agencies for emplaytie Ireland. Operation of the model would alswééo be
strictly defined and monitored to ensure compliadso the model would require significant resogrte establish
an effective enforcement mechanism that would nsomibmpliance, investigate deviance and enforcealfies on

user-enterprises who do not comply with the infafaramodel.

4.1.2. The Domestic Agency Responsibility Model

This model places responsibility on domestic agentd ensure that if they are dealing with a
foreign recruitment agency, that the agency is adtly and appropriately licensed to act as a

recruitment agency in their country of origin.

3 See New Employment Permit Application Form, 4 kisée fromwww.entemp.iglast checked 1% September
2010].

39 See Employment permit Application Form availabten the Department of Enterprise, Trade and Empésym
available atvww.entemp.iglast visited Sep. 15 2008).

“? This was introduced into the most recent versicthe Employment Permit Application Form in orderdeal
with the growing number of migrant workers who lila€ir passports or personal documents taken frem tty
their employers.

15



This is currently the model adopted by the legiskain the UK. This model is not regulatory but
places the responsibility on domestic recruitmegengies to ensure that any foreign agencies
that domestic agencies deal with are bona fidesaatidg in the best interests of their client.
Domestic recruitment agencies must be satisfietlghg foreign agency that they deal with is
suitable to act as a recruitment agency, whictsiglly proved by evidence that the recruitment

agency is registered by the corresponding authGrity

What is commendable about the approach in the Ukhésresponsibility it places on the
domestic agencies to utilize legitimate recruitmegencies abroad in sourcing workers. It
recognises the fact that the domestic recruitmgeneies often have the greatest finances and
know-how to seek information about the legality ammhditions imposed by the recruitment
agencies they are dealing with abroad and recogjfussther the growing responsibilities of user-

enterprises and recruitment agencies to their wer&ed to society.

The only difficulty with this system is that if theser-enterprise does not use a domestic agency
to source a migrant worker, they can recruit diyettirough a foreign agency that is unregulated
and not bona fides. Indeed there is no means afrieigsthat a domestic agency will ensure the
bona fides of overseas recruitment agencies otthlegtwill utilise overseas agencies at all in the
recruitment of overseas workers. So while the Regns do provide some limited protection,
they are not satisfactory in their operation aral/éepotential gaps through which exploitation

can take place.

“1 Employment Agency Act, 1973 as amended by the Gonof Employment Agencies and Employment
Businesses Regulations, 2003 S.I. 3319/2003-RegulaB(1)(a) (UK). This latter comment regardingistration
is not in fact mentioned in the legislation itsdlhe regulation merely provides that the agencykhbe suitable to
act. The latter formulation has come about througtttice. However, there is no restriction on ddinegencies
utilising those foreign agencies that are not lszshor registered as long as they are satisfi¢al theirbona fides
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4.1.3. The Extended Jurisdiction Model

This model is the most comprehensive model for enguthe protection of migrant workers recruitedotigh
recruitment agencies. Any recruitment agency supglynigrant workers must either be licensed in $tate or

must produce evidence of a corresponding licensmdather State before being allowed to operate.

This is the current situation that operates in Gawynby virtue of the Employee Leasing Law 1972 (Gamny).
Overseas agencies (and domestic agencies) that asgrant workers in finding work in Germany stobproduce
evidence of a licence to practice as a recruitragency from the state in which they are ordinaglident and also
a licence from Germarf¥. In order to protect against the undercutting oges and due to the practical and
procedural difficulties involved in regulating sex@ providers outside the jurisdiction of the statee German
Employee Leasing Law (Germany) provides that legaaigencies with a registered place of businessdeutise EU

may not operate leasing companies that provideécgsrwithin German§®

If this approach were adopted in Ireland it wouldwa the Irish State to extend its jurisdiction owecruitment

agencies operating outside the State.

5. The Extended Jurisdiction Model in Ireland

2 See the German Employee Leasing Law 1972 (Germ#@ihig Law provides that foreign recruitment agesci
that wish to lease employees to user-enterpris€eimany must produce evidence of a licence tdipeaas a
recruitment agency from the native state and atsm iGermany (Employee Leasing Law 1972, 83, { 2-5
(Germany)). For a full analysis of the German EmpiLeasing Law see the excellent contributionafugen,
Employee Leasing in Germany: The Hiring Out of amplbyee as a Temporary WorkZ3 Comparative Labor Law
and Policy Journal 67 (2005).

3 German Employee Leasing Law 1972 (Germany) afi&3,
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In a more comprehensive review of the current latian in 2005, again in 2008 (coinciding with theblication of
the Protection of Employees (Agency Workers) BOD8) and culminating in the Employment Agency Reatah
Bill 2009, the Irish Government proposed that airuitment agencies, including those operating tiverinternet
or in foreign jurisdictions, providing employmergemcy services in Ireland would be subject to Irsgulations

relating to employment agenci&sThis is similar to the position currently operatim Germany.

The Protection of Employees (Agency Workers) BiD8 (Ireland) introduced and published on th& @BMarch
2008 was intended to be both a regulatory measorerefcruitment agencies and a protective measure fo
recruitment agency workers. It placed the workes Btrong position by providing him/her with thet®to combat
exploitation and discrimination. The reference gercies established outside the jurisdiction of $teé® was a
departure from the approaches adopted in previoysoped legislation. However, the Bill did not gnfar as to
actually legislate for registration or licensingalf agencies supplying migrant workers to Irelaflde more recent

Employment Agency Regulation Bill 2009 does attetophake these commendable approaches.

5.1. The Application of the Law to All Types of Recruitment Agencies

One of the drawbacks of the German Employee Ledsawg 1972 is the fact that it is limited to migrambrkers
hired through leasing agencies. Only some migramtkers enter into leasing arrangements with réoemt
agencies so as to become leased workers. Thoseemornkho are not leased workers but who merelysatii
recruitment agency to match them to a particulapleyer or to provide them with information on paeuiar
employments in certain areas are not covered bly Rgislation. The German model effectively exclidehuge
majority of migrant workers who utilise third patitytermediaries in the recruitment stage of migratand leaves

them open to potential exploitation.

An agency worker was defined in the Protection ofplbyees (Agency Workers) Bill 2008 (Ireland) apeason

who works under an “agency work contract” wherdiy agency worker agrees with a recruitment agemeyork

4 Department of Enterprise, Trade and EmploymBeyiew of the Employment Agency Act, 19Vhite Paper,
(2005) 9-10; Employment Agency Regulation Bill 2009
“ Protection of Employees (Agency Workers) Bill 2088ction 2(1).
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for a third party whether that person is a partythat contract® The Bill covered a wide range of activities
including “obtaining and supplying” for reward pers who will work for another person. It appliednatching,
leasing and information providing recruitment agesand this would be a novel and commendable apprto
take in any legal initiatives in this area. It istable that the 2009 Employment Agency Regulati@h dnits

information providing recruitment agenciéand is not as inclusive as the 2008 Bill.

5.2. The Application of the Law to Agencies Outside Ireland

The German legislation excludes all recruitmensileg agencies that do not operate a registeree piialousiness in
the EU. This effectively excludes migrant workersni many states who will not be able to find a ement
agency that has such a registered place of busingbg® EU. This once again opens up the posgihiliitmany

migrant workers utilising unregulated recruitmehanels.

The Protection of Employees (Agency Workers) BUD8 (Ireland) appeared to follow this approach applied to
any natural or legal person carrying on the busimé®btaining or supplying for reward of persortgwvill, within

the State, accept employment from or render ses\iw®thers. It applied to agencies whether estaddi in Ireland

or another Member State or agencies whether a haifl@ licence under the Employment Agency Act 1971

(Ireland) or nof®

The 2009 Bill operates a similar but much cleasstem. The Bill distinguishes between licensed eympkent
agencies (those licensed in the State) and recegyrésployment agencies. Both licensed and recagjrase
entitled to provide employment agency servicesréhiahd and are subject to the Irish regulationseasout in the
Bill.** The 2009 Bill provides that only employment agesdihat have a place of business in the State trein
EEA can apply for a license to operate as an emméoy agency in Irelantf. Recognised agencies are those who,

under the law of a designated state, carry on tisinbss of an employment agency or provide emplayagency

“6 Section 2, Protection of Employees (Agency Workgi# 2008 (Ireland).
" Section 2, Employment Agency Regulation Bill 2009.

“8 Section 2, Protection of Employees (Agency Workgi# 2008 (Ireland).
9 This is implied from section 14(9), Employment Agg Regulations 2009.
%0 Section 10(3)(d-e), Employment Agency RegulatidihZ009.
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services in the stafé.While there is no direct statement to the efféet recognised employment agencies must
have a place of business in an EEA state, it cammipiied from section 14(3) which provides that whehe
recognised employment agency wants to be includethe Minister’s list of licensed and recognisedptoyment

agencies, they must provide the address of thairepdf business in an EEA state.

Despite this shortcoming, it is a notable resulthaf 2008 and 2009 Bills that the recruitment agetaes not have
to be registered in Ireland. The 2009 Bill recogrishe fact that often businesses fall outsidesttope of the
licensing requirements but still provide recruitheagency services. Secondly, and commendably, @09 Bill

applies to recruitment agencies established imhakland in the EEA. This is similar to the positamopted in the

Germany and while not totally inclusive will be iamportant step in the protection of migrant workiersreland.

6. Potential Obstacles to Regulating for Globalisation

6.1. The Potential Conflict with EU Law

The extended jurisdiction model, advocated as antiall approach for the improved protection of raigrworkers,
is novel and avoids many of the criticisms levelldother forms of regulation. Increased regulati®roften
perceived as expensive and unnecessary and thigamppappears to allay many of those fears. Itigesvworkers
with adequate protections without increasing sutistly the administrative burden on recruitmenemges, as it

does little to affect the position of national ages.

It also avoids the possibility of falling foul ohé potential conflict between the commitment of 8tate to the
protection of migrant workers and the States’ resfiulities within the EU. Any attempt to regulatecruitment

agencies operating outside the domestic spherdeofState may be seen as a potential restrictiotherfree

*1 Section 2, Employment Agency Regulation Bill 2009.
%2 Section 14(3), Employment Agency Regulation BaD2.
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movement of services within the E®). According to Article 57TFEU the definition of “séces” includes all
services that are “normally provided for remunemat™ What is important in this regard is that it is mssential
that the remuneration be provided by the recipadrthe service as long as the service is remurcbratee way or
another®. This is important because often recruitment aigsnare paid not by the migrant worker but by teeru
enterprises and any other definition could mean $ogh recruitment agencies would not be coveredibigle

S57TTFEU.

It has been held that the provision of recruitmestvices constitutes a service under Article 57TEERurther, it
also covers any situation in which the service e and the recipient are in different Member &atind also
situations where both parties are in one Membete3tat the provision of the service requires onthefn to cross

an internal Community bordéf.

Article 56TFEU calls for the prohibition across tl@®mmunity of restrictions on the free movementsath
services. Any provisions which are directly or meditly discriminatory, or which prohibit, impede mnder less
advantageous the activities of a service provideanother Member State will be in breach of thisdamental
principle and will thus be prohibitéd While the regulation of agencies both within amdsade of Ireland could not
be described as either direcflyor indirectly® discriminatory, it could constitute an impediment the free
movement of services by requiring recruitment agenpegistered outside Ireland to meet criteridn byaithin their
home state and within Ireland in order to prove thay have been registered in another state lyrr@sponding

authority.

%3 Title IV, Chapter 3, Articles 56-62.

%4 Arnull, Dashwood, Ross, Wyatt (ed8Vlyatt and Dashwood’s EU La@" ed., 2000) 531.

% Lasok and LasoKk,aw and Institutions of the European Unitf' ed., 2001) 533.

%6 Case 110/78 and 111/¥&n Wesemagl979] ECR 35, 50; Case 279/8@ Alfred John Webl1982] 1ICMLR
719, 735.

" Wyatt and Dashwooslupran. 54, 532. This would occur where a migrant woikeecruited by a recruitment
agency in another EU Member State for employmeiieiand.

% Lasok,Law and Institutions of the European Unitff' ed., 2001) 533. See also Wyatt and Dashveugmtan.54,
533.

%9 The restrictions would, in their current formutatj apply equally to national and non-national serproviders.
0 These apply equally to national and non-natioealise providers and would not require any extfares to be
made by non-national service providers. See WyattZashwoodEuropean Community Law@® edition, 1993).
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6.1.1. Is there an Impediment to the Free Movement of Services?

This situation was addressed specifically in thgecaf van Wesema@l.The court here had to consider national
rules of one Member State which imposed licensatgiirements on recruitment agencies establishethar states
before it would allow them to pursue business mftirmer state. The ECJ held that a “state may.notnpose on
the persons providing the service who are estaddish another Member State any obligation eithesatiisfy such
requirements or to act through the holder of anléeg_exceptvhere such requirement is objectively justifiedtbg

need to ensure observance of the professional ofilesnduct and to ensure the said protectfon”.

Whether an obligation was objectively justified daded on whether the recruitment agency had alrbaén
operating under the public administration of anothkeember State or had been granted a licence bytbper
authorities in their own state? Of further relevw@nwas whether the recruitment agency had beerectek| to
comparable conditions and was being adequatelyrsispe in another Member Stdteln such cases it would not
be appropriate to impose further conditions onrdeuitment agency and would in fact amount tostricion on
the free movement of services. Despite argumentthbyBelgian Government that the requirements @ IL
Convention No. 96 on Fee-Charging Employment Agesiglaced a requirement on states to adequatednssg
the activities of recruitment agencies operatinghieir territory, the Court refused to considerstan adequate

justification for restricting the free movementsafrvice$*

The court reconsidered its earlier position indhse of Re Alfred John Webtin light of the “special nature of the
employment relationships inherent in that kind civaty” and the fact that the “pursuit of such asiness directly
affects both relations on the labour market andatwul interests of the workforce concernéfiThe court decided

that “in view of the differences there may be imditions on the labour market between one memlate stnd

®1 Case C-110/78 and 111/¥8n Wesemagl979] ECR 35.

®21n van Wesemael supra 61, 29. Qwn emphasis added

% |n van Wesemael supra 61, 30.

% n van Wesemael supra 61, 35-36.

% Case 279/8®e Alfred John Wehb1982] 1CMLR 719. This decision was followed iretbase o€ommission v.
Germany{1988] E.C.R. 3755.

% |n Re Alfred John Webb supra 65, 18.
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another, on the one hand, and the diversity ofdtiteria which may be applied with regard to thespit of
activities of that nature on the other hand, themMer State in which the services are to be supphasl
unquestionably the right to require possession lideace issued on the same conditions as in the okits own

nationals™’

Therefore, in granting such licences two distimzfuirements must be met. The first is that in gngnthe licence
no distinction on grounds of nationality is madel &ne second is that the state granting the licemgst take into
account the evidence and guarantees already fechighthem by the provider of the service relatmghe pursuit
of such activities in the country of employmé&hihere will be no direct conflict with EU law if twconditions are
met. Firstly, that the state pursues a policy af-discrimination in relation to the distribution @fcruitment agency
licences and secondly, that the state ensurest thatepts evidence provided from other Memberestaplicants as

evidence of the fitness to practice.

However, all of this can be avoided by the intrdtucof protections which will apply to all workens Ireland and
to all agencies throughout the EU. The adoptiosuzh legislation into Irish law is awaited with nhuanticipation.
There would not appear to be any obstacle from m@gan perspective and a comparison with othernfiate
solutions to the issue of globalisation reveald thes is the most effective method of ensuring pietection of

migrant workers by reducing the problems associafdupoor regulation.

Conclusion

This paper considers the issue of globalisationthedeffect that this has on the type of regulatiwat should be
introduced in the recruitment sector in Ireland ,andparticular, the recruitment agency sector. phper focuses

specifically on recruitment agencies because of gapularity as a recruitment method and becaf@isieeopotential

" In Re Alfred John Wekdupran. 65, 19.
% |n Re Alfred John Wekdupran. 65, 20.
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for exploitation inherent in the use of such agesdor migrant workers. While the current Iristyukation of
recruitment agencies conforms to international etqt®ns, the paper identifies one specific probtetated to the
increased globalisation of the recruitment industiye Irish regulations do not regulate recruitmagéncies not

licensed in Ireland but who are still involved iretrecruitment of migrant workers to Ireland.

Three potential regulatory models are profferede Tinst of these is the user-enterprise respoiigibihodel
advocated by the Irish Government in 2004 whictoimes placing a responsibility on employers/usdegarises to
provide the Department of Enterprise, Trade anavation with information on the recruitment agentsed to
recruit migrant workers to Ireland. The inhereatkd of monitoring and enforcement mechanisms ssiyou

undermines this model.

The second model examined is the domestic agerspomnsibility approach. However, this system plasefir
responsibility on the recruitment agency sector, aithilar to the user-enterprise responsibility mipdvould be

difficult to monitor and enforce, thus reducingefectiveness.

The final solution proffered is the extended juiiidn model. This is currently the legal situatim Germany and
is proposed to be adopted here in Ireland in thetmexent Employment Agency Regulation Bill 200&l@nd).
The paper examines the benefits and potential dlestdo this solution, in particular, the potenttainflict with
Ireland’s responsibilities relating to the free rament of services under the TFEU. The paper cdeslthat this is
the most effective method of protecting migrant kews, employers and recruitment agencies from tfeets of
globalisation. There are no obstacles to the éhtction of this system in EU law and the author ld@advocate the
adoption of this model into Irish law as providitige most balanced approach to both migrant workateption and

the effects of globalisation on corporate mobility.
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